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Meſſrs GIBSON a and BALFOUR Merchants in e Eain- 
* wb If 7; 


748; 


* een «ND THE, DB 


PETITION of WIrziln ust Merchant in London t 


were unfortunate enough in the courſe of heir 
dealings, and in the period of à few months, to pur- 
chaſe from James Scot merchant in Edinburgh, nine diffe- 
rent bills of exchange, all drawn by hitm at fixty days date, 
upon. Mefirs Annand and Colhoun of London, amounting 
toL. 2570 Sterling. 
The firſt ſeven: of theſe bills were accepted, but the two 
laſt, for L. 300 each, bearing date 12th December 1769, were 
not; and Annand and. Colboun having in the mean time 
failed, none of ther were paid,” but returned diſhonoured 


T' HE 3 the 1 10 ce preſent «Ain, 


Ont — af; the ſame ay which Mr 8080 fee: 12» 


"theſe bills to the reſpondents, be, from certain circumſtzn- 769. 


des, was led to entertain apprebenſions with regard to the 
gedit of Annand and Colhoun; and therefore, that the 
to bills ſold to the reſpondents, and other two, of L. 100 
tach, ſold to order of James —_ and of Andrew St Clair, 

Eſq. 


” 


Dec. 12. 


1709. 


43 


| Eſq; might not be diſhonoured, he bethought himſelf of the ex- 


pedient of making a remittance equal to the ſum in the bills, 


to be lodged as a depoſit in the hands of a friend at London, 


in order that he might do honour to the draughts, in caſe, 
upon enquiry, it ſhould be found there was danger in pla- 
cing the money in the hands of Annand and Colhoun, 
The perſon choſen as the truſtee or depoſitarius for the a- 
bove purpoſe, was the petitioner Mr William Innes, to whom, 
of 'the ſame date with the draughts, Mr Scot wrote the fol- 
lowing letter: Mr William Innes, Dr Sir, By diſappoint- 
© ment of remittances from Mr Ebenezer M'Culloh and 
© Co. I have ſome reaſons to fear, that Meſſrs Annand and 
© Colhoun may be obliged to ſtop payment, unleſs Mr 
« nnand, now here, can obtain the ſecurities he is labouring 
© to get, viz. Lord Dumfries and George Young. I was {6 
* unlucky as this day, before I heard of any demur in their 
© affairs, to draw on Meſſrs Annand and -Colhoun for 
„L. Soo in four bills, as under, viz. arr 
To order of Gibſon and Balfour, at 60 d'. d. L. 300 
To order of the ſame | 60 d'. d. 300 
To order of James Seton 6o d'. d. 100 
To order of Andrew &t Clair, Eſq; õ d'. d. loo 


L. 860 


I ſend you incloſed Johnſtone and Smith's bill, 40 days 


date, on Glyn and Co. for L. 800. If they accept my 
pills, and are going on, I beg you will put them in poſ- 
© ſeſſion of this L. [Bop bill; if not, I have directed Mr 
© Colhoun to ſend them to your good ſelf, if the holders 
£ will take that trouble; and I beg you will accept them 
for my honour, I have alſo directed they would ſend to 
you any other bills of mine running on them to you for 
* payment, which I ſhall make proviſion for, as I ſhould 
not with they returned here. The poſt hurries me, . [ 

SUES Eb oy arg BY” bl | have 
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have only time to add, I am reſpectfully, De Sir, yours, 
&c. 

And, upon the 14th, Mr Scot again wrote to the peti- 
tioner in the following terms: I wrote you laſt poſt juſt as 
the poſt was going, and I hope you will excuſe the hurry 
(] was in; my letter incloſed you Johnſton and Smith's 
bill on Glyn and Halifax for L. 800 at 40 ds. d. which 
you will pleaſe (if Meſſrs Annand and Colhoun are go- 
ing on) deliver to them; if not, you will be ſo good as 
credit my account for the fake and accept for honour 
two bills I drew fame date to Meſſrs Gibſon and Balfour 
of L. zoo each, at 60 ds. d.; one bill to order of James Se- 
ton at 60 ds. d. for L. 100 Jai one bill to Andrew St Clair, 
Eiq; at 60 ds. d. for J. 160 Sterheg; in all L. 800. The 
© holders whereof, Meſſrs A. and C. will inform you of; or 
« Meflirs Gibſon and Balfour, Mr James Seton, and Mr 
Andrew Sinclair will direct their correſpondents to call on 
«you with them, as I bave applied them for that purpoſe, 
« If this ſtop happens, (as J doubt not it will), it is owing to 
E. M'Culloh and Co. not remitting for retiring bills 
drawn on A. and C. to a large amount, on account of 
their not being. able to paſs their bills here; by reaſon of 
the large quantity of them in the circle, and great ſtock 
«of linen goods on their hands; though it is thought here, 
that by next poſt they will get ſuch a ſupply by the cre- 
« dit of theit friends from the new (or Air) Bank, and the 
«other, banks, in bills, as might have prevented all the miſ- 
© chief; and a houſe in town would have aſſiſted them till 
they had reduced the circulation to a ſmall matter, which 
they could have managed. This night I hear Meſſrs 
: Mulch and Young's friends are meeting again, to try 
' what can be done to mend things. As I have ſundry . 
b e on Meſſrs Annand and Colhoun now running, and 

cepted, my friends Meſſrs Gibſon and Balfour propoſe 
1 w end me their aſſiſtance on this -occaſion ; and lay, if 


you 


Dec. 14; 
1769. 
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you wilbretire my bills as they come due, and accept my 
draughts to their order, and write them a letter to that pur- 
*.poſe, in courſe of poſt, and that you will do fo, they will 
« aſſiſt and enable me to ſupply you with good remittances, 
to keep you. fully remitted, until I can get matters eaſy, 
*,which will be by the term of Whitſunday next, in a pro- 
greſſive way. In hopes of hearing from you in courſe, Lam 
truly, Dr Sir, your's, &c. Pleaſe to negotiate the incloſed 


* bill on John Bright in Briſtol, and credit my account for 


the amount when in caſh, being L. 57: 12:3. 

The connection of Annand and Colhoun with Ebenezer 
M'Culloh was well known to the reſpondents; and there - 
fore, hearing of M'Culloh's failure upon the 13th, the day 
immediately ſubſequent to the purchaſe of the bills, they 
inſtantly applied to Mr Scot for relief; but he thereupon 
repreſented to them, that they might reſt perfectly ſatisfied, 
without taking any ſteps againſt him, for that he had pro- 
vided for the ur of their draughts, by the depoſit of a 
ſufficient ſam of money in the hands of Mr William In- 
nes, merchant at London; and, in evidence of this aſſertion, 
he read to them, from his letter-book, a copy of the letter 
of the day preceeding, viz- the 12th, to Mr Innes: | 

The reſpondents accordingly reſted ſatisfied in this ſecurity, 
and took no ſtep againſt Mr Sęott for ſecuring the ſum due 
to them, which other ways they cbuld eaſily have done, before 
his bankruptcy had been made public. 1 


Dec. 12. One of the bills purchaſed from Mr Scot was ſent by the 
1769. reſpondents to Biggar and Hamilton of London, upon the 


day it was purchaſed; and, upon the 14th,” the day imme · 
diately ſubſequent to the ahove converſation with Mr Scot, 
and the firſt poſt day to London, the reſpondents wrote to 


8 4. them the following letter: Yeſterday Ebenezer M Culloh 


and company. of this place, ſtopt payment ; we have the 
* pleaſure to adviſe you, we have not the leaſt connection 
* with them : As the conſequences of this failure may per- 

oy 5 S haps 


r 


* 
a ow „%“ co @o gs ey 


—— 


nee ov 


7 > 8 
TEN £43 


crate ane bes Ne 5 MF FR lers. * ber N 
| = „ Boglesbee 12. 


® 17 


E an ie (ome Gas 141 letter" 
y the reſpondents, of the following te 


nor: Should a remittance, in our laſt, of L- go on Annand pee. 14. 


and Cothouti, be refuſed Fs ptanee, You Ib preſęnt i th t 
= Wilffam 2 bonouf of ok the dra ver; and, if be don't 


accept it tran It * E prote ther ec n 4 on, ac 
p tw, - Eeeping 3h the bill till Piel Ree as ny . 
2 wer to the letter N Mr pn Feb to Mr Janes 
1 e * ecember,” he, in e urſe 0 k poit, . 
d iy 00 be following nb — 1125 vou the.11th,Be. 16. 
and h 
* you writ e TO your f fears. re garding Annand and com 
: * pany, in eaſe they do hot get ome, ſęcurities and, 
* ance. 1 notite you had drawn on, em to Gibſon and 
3 60 days date, L. 600; to James a L. 10 a 
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and 1 have elde n an F 8 £ yaa and 

g 70 Ae f January Z4ih, 3 += = +527 Kal, 5 
15 ou deſire I may give Annan and company 

are going Ay as to which, I yd tha conſider I was 

, 000 Town fo day, 17 not. r er, nor heard of of - 

„cen. I notice you alſo d ehre I may 

* yours” on Atinand and Golhoun,, and, I iþ 

* what 10 1 of them ; 3 you, have a gooc 
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et I bop. pe you wul not delaß; ney will be ule 

Nw the Hinter Sc. oa Tae * 
ew ww thereafter Mr Scar failed, and e the 

480 , where he was — upon che ** U- Jan. 2. 
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ur favour the 1 at h ioft. and am ſorry for what #769, 


1770. 


C6), 


pon the forencon of the 23d Decemb r, the reſpondents, at 
« defire of Mr Scot, wrote to Mr Innes, in order to propoſe 
means for aiding Mr [Scot 5 credit, | ang N co their.own. 


affair. The letter contains this paragraph; 52 Nr Scot 


© ſhowed your tetter of the 6th, ens to accept two bills. 
© he had drawn on Anuand an moun, to our order, 
£1 6 at 60 days date, on the 12th per L. 300 each, if neceſſary, 
for his honour, which we eye duly. noted, and 5 refs 
: pectfully. | 
- Upon the evening of the find day, the 23d, the ede 
dents learned from their correſpondents, that Mr Innes had 
refuſed to honour the drafts which they had purchaſed from 
Mr Scot ; whereupon they wrote jan, the following let- 
Dec. 28-ter, upon the 28th of December: 
: « 23d current, at Mr Scot's deſire, and were furpriſed that 
* evening to find you had not accepted, for his account, 
© thoſe two bills rawn by him on Annandand Colquhoun, . 
for L. 300 each, ro dur order, which you had agreed to 
© a; by your letter of the Loth to Mr Scot ; and that 
* gentleman having now ſtopt payment, and, as we Teſted | 
our fecurity for the payment of thoſe bills. on your 
letter agreeing to accept them, we were ohliged rg raiſe a a 
fſummolis againſt you, tor accepting and payin theſe bills, 
antl ha ve laid an arreſtment in the hands of, Nieſſrs Ali- 
ſon aud Campbell of this place, on the dependence of 
the proceſs ; we however took care to inform them, that 
© our arreſtment' was nh on account of a . diſpute ſub- 
, fiſting between us, and to bring on the determination of 
it before our courts in Scotland. It was with extreme re- 
grete. that in theſe ticklifh times, We took this ſtep ; ; but we 
6 could not avoid it, without being wan ing to ourſelves ; 
« 2nd ve take the firſt opportunity to inform you of i it, vo! | 
* you may looſe the arreſtinent, by giving bail t ſand 
: pl re. dc; F 70% 1 15. 312647 7 
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- Some furtber co enoe enſued dpoi Mig Teh dt? 
to-b+-revited>?1r The fUr of it was; chat Mr Innes 

had applied the L. 800 to his o credit, and refuſed ei“ 
then to make payment to the re ts of the ſum in their 
dravights, to which they thought themſelves welt intitled,or 
eren to fubmit the diſference to merahants whereupon pon they 
wee acbviſed to bring the preſent action agumſt Him, con- 
cluding» for exhibition of the letters of correſpondence, and 
for payment of the L. 600, with the en erchange, re- 
exchange,” &c. Cen 2127 an 
This cauſe having come before the Lord Coalſtouß as O46 
dinary, he pronounced the different interlocutors reeited in 
the petition. In ſupport of which the n anſwers are 
humbly ſubmitte. C85 

The facts material for ah pee of this caſe * 


ſcarcely controverted betwixt the parties; and, in the eourſe 


of their argument; the reſpondents will aſſume the three fol- 
lowingias eſtabliſhed. In the e, place; That che fam of 
L808 was remitted to the petitioner for the ſpegial p 
of anſwering thoſe draughts hich Mr Scott ſold to the re- 
ſpondents and other two gentlemen, upon the 1 ach of De- | 
cember: Mr — the Tath and 14th do folly 
inſtruct this fact. 2diy, It is inſtructed by the feturfs of Mr 
Innes upon the 16th of December, that he did receive this 
I. 8e, with: which he promiſes to aecept of the bills which 
8 drawn, if neceſſary; that is, if not 

and paid b Annand and Colnoun. ah, Intimatien of e 
purpole uf remitting iche. 800 to tile petitioner Was made 
to: the tei pundents upon che 43th: of December, E n they 
vent to Mr. Scott for the purpoſe o ing relief or 

curity being induced womake that demand by che alem beg 

legions bp — of MdCulloh, and the ap- 
prehenſion there was that the: failpre uf Annand and Col - 
houn would be the coniequence thereof i- 


8 W = 


(68) 
ents upon the tach, though not directly controvtrted; is in- 


ſimuated by the petitioner te ſtind ſolely upon the averment 
of the reſpondents themſelves. But this is not the caſe; for, 


if it had been neoeſſary, the reſpondents could have inſtruc. 


eq; the fact by the gat Mr Scot, he coutdonot fail to 
remember his reading the detrer from his copy-boak to the 
reſpondents, hen they applied to him for relief upon the 
13h. But it did not appear to either party that there was 


occaſion for further evidence upon the ſubjeRt ; the res geſla 


itſelf affords real evidence of it. For your Lardſhips will 


obſerve, that the above-recited: let uns from the reſpondents 
to their correſpondents at bondon, bearing date fo: early as 


the lat of December ea preſaly deſire them to preſent the 
draughts to Mr Innes, in caſe they are not honoured by An- 


nand and Galboun;.an inſtruction they certainly: could ne- 
—— — — intimated to them: 

to Mr She prev i intimated to and Mr 
Seat alſo, in his lettes: of the 14ch, informs the petitioner, 


that be had intimared te the purchaſers of theſe: four bills to 


8g flanding the caie, the reſpondents are adviſed, and do 
hywbly maintain, that; where one perſon delivers money to 


another te be paid a chird party, and that the - money is 
reggived upon theia terms, the perſon wha receives the ino- 


ney becomes bound: te the third party as his mandatarius 
on gegr. gofier; By receiving the money upon theſe 


terms, an ohligation is eſtabliſhed between the receiver and 


thathird party, which 3he zecemer, la the ſuit of: the third. 
PaFky;; is hannd to upplement,! |, And:therefore, in dhe prefent: 
caſe, although no intimation had been made to the reſpond» 
ent of the letter to. Mr Innen, and although they had had no 
knewledge:thereok, ſlillthe obligation would have been good 


againſt him b fan che interpaſi ian or:icoatents of the- third 
party is not neceſſary fon conitit uting this: obligation. che . 


craglaAting i jenended fi dn lar is beta the hw put 


_ 


of the 12th from Mr Scot 
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e to it; and from that preſumption, and the deli - 
very of the money, the obligation between the receiver and 
the third party does ariſe, - + 

It is altogether immaterial to enter into any controverſy 
with the petitioner with regard to the powers of Mr Scot to 
have recalled his mandate to Mr Innes, or to have directed 
the application of the money in any other way than as firſt 
directed. It is ſufficient for the reſpondents, in a queſtion 
wich this petitioner, to ſay, that Mr Scot did not recall this 
mandate, nor give any direction with regard to the applica- 
tion of the money, different from his original order upon 
the 12th of December. But further, not only did Mr Scot 
not recall the order of the 12th at any after period; the re- 
ſpondents do contend it was not in his power to have recall- 
ed it, after the intimation to them upon the 1 3th, in the man- 
ner already narrated. Informed of the failure of J Cub. 
loh, and ſuſpecting the failure of Annand and Colhoun 
as the conſequence thereof, they went to Mr Scot, upon the 
13th-of December, and deſired to be relieved from the pur- 
chaſe of the-bills which they had made the preceding day, 
not yet accepted, being reſolved, if ſatisfaction was not gi- 
ven to them, they muſt operate their relief in the moſt effec- 
tual manner; and they would have been under no difficul 
to do ſo before the failure of Scot became public. But he 
ſtill hoping to ſtand his ground, and deſirous to avoid the 
conſequences which muſt immediately enſue, if the reſpond- 
ents had proceeded to diligence, he intimated to them, as 
recorded in his letter- book, the order he had tranſmitted the 
preceding day to Mr Innes; and, after all this, the reſpondents 
are adviſed, and do contend betore your Lordſhips, that Mr 
Scot neither did nor could recall the mandate, nor direct the 
application ot the money depoſited with Mr Innes in any o- 
ther manner than as already directed in favour ot the re- 
ſpondents. From the moment of this intimation, the pro- 
perty of that money was 9 to them. 

ES + Let 
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Let the caſe be ſuppoſed, that, poſterior to this tranſaction 
upon the 13th, diligence had been uſed in the hands of Mr 
Innes to affect this depoſit as ſtill the property of Scot, the 
reſpondents are adviſed, that, in a competition with thoſe 
arreſters, they muſt have been preferred, upon this plain 
and ſimple ground, that, in virtue of the depoſit in the hands 
of Mr Innes, and the intimation of it to them, the mo 
became appropriated to their payment only, and could not 
be carried away by the creditors, or any others claiming in 
the right of Mr Scot: And this doctrine the reſpondents ap- 
prehend to have been conſidered and ſolemnly approved by 
your Lordſhips, in the deciſion Andrew Stalker againſt Andrew 
Aiton, 19th February 1759. Indeed, if there is any dif- 
ference, the preſent caſe is ſtronger than that of Stalker; 
for, as the caſe is related in the Faculty Collection, 


it does not appear that Trotter, the common debtor, had 


made any intimation to his creditors of the conſignment for 
their behoof in the hands of Aiton, which is otherwiſe in 
in the preſeat caſe, and therefore an additional circumitance 
to corroborate the general propoſition maintained by Aiton 
in, the queſtion with Stalker. N * M e eee 
| {The petitioner is pleaſed to ſay, that there is no ſimilarity 
| betwixt the caſe of Stalker and Aiton, and the preſent ; 
becauſe, that a jus que/itum was ſecured to the creditors in 
the caſe of Aiton, by the obligation he had granted to the 
ſeveral creditors for their refpeAive ſhares; whereas, in the 
preſent caſe, there was no ſuch jus quaſitum to the reſpon- 
dents, by the letters of correſpondence betwixt Mr Scot and 
the petitioner. | | 

But this obſervation is altogether unavailable to create 
any folid difference betwixt that caſe and the preſent. For, 


although there is a difference in the circumſtances of the 


fact, and in the mode of creating the jus que/itum to the cre- 
ditors; yet there is no difference to prevent an application 
of the principle of law in the ane caſe to that of the other. 

Aiton 
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Aiton was no more than the truſtee of Trotter the common 


debtor; and therefore his granting an obligation to the cre- 
ditors of Trotter for their reſpective ſhares of the proceeds 
of the goods, was, in effect, neither more nor leſs than an 
intimation to them of the money being lodged in his hands 
for their behoof. But how is it poſſible to argue, that an 
intimation made by the truſtee of the debtor can be ſtrong- 
er than an intimation made by the debtor himſelf? and yet 
ſuch is the plea of the petitioner, when he denies to the re- 
ſpondents the inferences they draw from the intimation 
made to them by Mr Scot upon the 13th of | December, of 
the money being depaiiated.; in the hands of Mr lanes for 
their behoof. _ 

In oppoſition to theſe principles maintained on the 8 of 
the reſpondents, the petitioner has reterred to two deciſions, 
Inglis contra Clark, 21ſt July 1697 ; and Lord Roſs contra Gray, 
17th January 176. The propoſition of both theſe deciſions is 
the ſame. viz. that an appropriation of a fund for payment 
of a particular creditor did not put that fund out of the pow- 
er of the debtor, or withcraw it from his property, ſo as not 
to be ſubject to the diligence of other arreiting creditors. 
But an obvious anſwer occurs to both thoſe deciſions, name- 
ly, That, in them, there was no jus queſitum ſecured to any 
particular creditor ; becauſe the appropriation by the debtor 
had never been intimated to the creditor for whom it was 
intended ; ſo that it ſtood ſolely upon the footing of the 
mandate of the debtor, which it was in his power to recal, 
and of courſe the money attachable by other creditors, But 
that is noways ſimilar to the preſent caſe, where, by the in- 
mation of Mr Scot to the reſpondents, the money depoſi 
ted with Mr Innes had become their right, which, as already 
ſhewn, Mr Scot could not revoke, and of courle no right 
remained with. him attachable by the diligence of his cre- 
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At the ſame time, your Lordfhips will be pleaſed to ob- 


ſerve, that, in combating the caſe of an arreſter, the reſpon- 
dents are ſtating their own caſe in a more unfavourable point 
gf view than they have any occafion/to do For, in anfwer 
to the petitioner's plea, that Mr Scot could have recalled the 
order he had given, the reſpondents have only to ſtate them- 
ſelves as in the caſe of a multiple-poinding, wherein they 
and Mr Scot were competitors; and, in that view of the 
caſe, it is, with ſubmiſſion, impoſſible to argue, that Mr 
Scot would have been allowed, after the letter to Mr Innes 
upon the 12th, and the intimation thereof to the reſpondents 
upon the 13th, to have ſet himſelf in oppoſition to their 


drawing this money out of the hands of Mr Innes ; and, if 


fo, it is equally impoſlible to maintain, that, after the inti- 
mation to the reſpondents upon the 13th, there remained a 
power with Mr Scot to apply the depofite in Mr Innes's 
hands to any other purpoſe than for behoof and payment 
of the reſpondents draughts, in the manner already directed 
by his letter upon the 32th. | | 


O pon this branch of the reſpondents argument, the peti- 


tioner has always pleaded upon the caſe of a perſon giving or- 
ders to his factor or correſpondent, which orders he was at 
liberty to alter or recall as he thought proper; although, 
perhaps, the reſult of that firſt order or reſolution might 
have brought ſome benefit to a third party, if adhered to; 
but that this was not ſufficient to create a jus gue/itum to that 
third party. But the reſpondents have no earthly occaſion 
to enter into any diſcuſſion of, or controverſy relative to theſe 
general principles or obſervations ſuggeſted on the part of 
the petitioner. The obvious anſwer to them, when applied 
to the preſent caſe, will occur to your Lordſhips from what 
has already been ſtated. The petitioner totally omits the 
' circumſtance which occurs in the ſpecie, facti of the preſent 
caſe, namely, the intimation made to the reipondents of 
the depoſite which had been put into his hands for the pur- 
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poſe of anſwering their bills; and this intimation made, not 
in an overly manner, but for the ſpecial purpoſe of giving 
them, ſecurity, which otherways they might have taken to 
themſelves in a legal manner. being alarmed with the ap- 
brehenſions for the failure of Annand and Colhoun. 
- The, petitioner ſays, it is affected on the part of the reſpon- 
dents to ſay, that they put any reliance upon the ſecurity de- 
rived from the depoſite in Mr Innes's hands, ſo as to prevent 
them from having recourſe to diligence, if they had been 
under apprehenſions with regard to the ſecurity of r Scot; 
and, for proof of this, reference is made to a letter from the 
reſpondents upon the 23d of December, ſaid to be wrote af-' 
ter the reſpondents had learned from their correſpondents of 
the diſhonour of the bills they had purchaſed” from Scar ; 
and yet they did not proceed to do any diligence againſt the 


— 


effects of Mr Scot, whom they, conſidered to be ſound at the 
bottom, even ſq late as the ſaid 23d of 'Necember,”' 
But it is, with ſubmiſhon, very extraordinary to, maintain, 


+4 14 44 5 K+ ; (of f * 188 I 
that the reſpondents did not conſider themſelves to have de- 


ned any ſecurity from this depoſite in Mr Innes's hands, 


when it clearly appears, that, upon the day immediately 
ſubſequent to the purchaſe of thole bills, they had taken the 
alarm and gone to Mr Scot, and, upon hearing the letter 
from him to the petitioner, had reſted ſatisfied, without de- 
manding any other relief or ſecurity; and accordingly, in 
like manner, when they were afterwards obliged to have re- 
courſe to legal diligence, in order to relieve themſelves from 
their other engagements, with Mr Scot, they had recourſe to 
no diligence upon account of this debt, truſting to the re- 
lief already ſecured to them in the hands of the petitioner,” ' 
And, with regard to the obſervations founded upon the 
letter of the 23d of December, they are very ingenious, bur 
they proceed upon a miſtake in point of fact; for, in place 
of being wrote in the evening after receiving the account of 
the diſhonour of their bills, 15 ſuppoſed in the petition, it 

was 
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was wrote in-the forenoon and delivered to Mr. Scot, to be 
tranſmitted i in his letter, as the reſpondents could fatisfy 
your Lordſhips, by condeſcending upon ſome very . 
circumſtances, if thought to be neceſſary,” At the ſame time, 
the reſpondents, upon peruſal of the letter of the 23d, can- 
not diſcover how it conveys any ſtrong. ſenſe in their minds 
of the undoubred ſecurity of Mr Scot ; they write to Mr In- 
nes an account of Mr Scot's \Srevinitinces as defired by him- 
ſelf ; but the ſubſtance of the letter is to inform Mr Innes, 
that, without his indemnity, as he himſelf terms it, they 
would not engage deeper in the affairs of Mr Scot, which is 
certainly not expreſſing that ſtrong ſenſe of the fandamental 
ſoundneſs of Mr Scot, which the petitioner is pleaſed to 
impute to them. 
So far with regard to che n which the reſpondents de- 
rived from the letter wrote to Mr Innes, and the money de- 
fired in his bands, and with regard to the power which, 
Scot is ſuppoſed to have had to defeat rhe right which 
the reſpondents had procured by the foreſaid letter and de- 
poſitation. It remains ftill to conſider how far 1: was in the 
power of ihe petitioner, the depoſitar of this money, for the 
behoof of the e to defeat the , pe 
Oe the x to them. MN 


muſt ariſe 15 585 character pep to Mr Scot, in 


he ſays he. was poſſeſſed of at the time this money was re- 
mitted to him; but the reſpondents are adviſed that this 


his character of creditor to Mr Scot gave him no ſuch pow- - 


er as that for which he now contends in his own tavour, 
For, when. any perſon voluntarily, and without the com- 
pulſion of law, ky money inco the hands of another, he is 
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intitled to do it under ſuch terms and conditions as he ſhall. 
think proper. In the caſes even of indefinite payment, it 
has been a queſtion. of much diſpute, in what manner a deb». 
tor was to impute theſe payments, whether in the man- 
ner moſt beneficial fon himſelf, or in the manner moſt bene 
ficial for his creditar, or. in the manner that may be moſt; 
equally conducive for the intereſt, of both; but it never was; 
made a queſtion, or at leaſt regarded as ſuch, fo far as 
known to the reſpondents, that, after a debtor had expreſsly 
imputed a ſum of money for one purpoſe, it was in the pow-; 
er of his creditor to apply, it differently... . 5017 
There was a caſe decided by your, Lordſhips in the year 
1767, which ſeems to have gone upon this principle. The 
caſe is not collected, and the reſpondents are obliged to ſtate: 
it upon the information they have received relative to it. 
Arthur Dunlop, and.others, in company, of Glaſgow, had a 
credit with Coutts and Co. in Edinburgh; Dunlop, for him 
ſelf, had another credit with them; Dunlop made, ſome re. 
mittances to be placed to the company accompt; but, as the 
debit of his own was great, they placed it to his own ac- 
compt, and adviſed him therewith; to which he anfwered, 
That, ſince they had done fo, it might ſtand; however, on 
Dunlop's failure, the queſtion came to be tried, and the 
court found, that theſe remittances fell to the aecomꝑt of the 
company, and not to the private accampt, af Mr Dunlop, 
becauſe the advice making them had fa ordered, which. 
Coutts and Co, could not alter, on their own accord, to the 
prejudice of the company. 10 ne 0: 93400 1 $01.40 
The reſpondents do not ſay that this eaſe reſembles the 
preciſe circumſtances. of the preſent, bat it ſo far aids the go 
neral ground of argument, as it ſhows the ſenſe of - your! 
Lordſhips, that a creditor is not at liberty to make an arbi- 
trary imputation of the money he receives, according as he 
T ˙ far. hin env.pertic alar-incergdlsr 
or i 1 ut, 
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ſortiori, every argument hich can apply againſt an 


- 


atbitrary imputation of the mbfley received by a creditor 


queſtion is not, whether à Han fflall be allowed to apply the 
— received for his own behoof, fo the payment of one 
dete br another, Hat whether he ſhall” be allowed to apply 


or 


The ſimpte nature of this tratiſaction — Der neither 
ill 


the conditions or articles of depofitation. 
This is expreſily laid down in the Civil law, in the fol- 

lowing text: $i quis vel pecunias, vel res quuſdam per de- 
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poſitionis gcceperit titulum, eas volenti ei qui depoſuit 
reddere illico modis omnibus compellatur: Nullamque 
compenſationem, vel deductionem, vel doli exceptionem, 
opponat: Quaſi.et ĩpſe quaſdam, contra eum qui depoſuit, 
actiones perſonalęs. vel in rem. vel hypothegariam, præten- 
dens, cum non ſub hoc modo depoſitum acceperit. ut non 
*.conceſla ei retentio generetur, et contractus qui ex bona fide 
© orityr-ad perfidiam retrahatur. Sed et, fi ex utraque parte 
aliquid fuerit depoſitum . Nec in hoc caſu compenſationis 
« przpoſitio oriatur ;, ſed depoſitæ quæ dem res, vel pecuniæ 
© ab utraque parte, quam celerrime, fine aliquo obſtaculo, 
« reſlituantur, ei videlicet primum, qui primus hoc volue- 
Crit, et poſtea legitimæ actiones integræ quoque ei reſer- 
ventur. Quod obtinere (ſicut jam dictum eſt) oportet; 
« et ſi ex una parte depoſitio celebrata eſt, ex altera autem 
compenſatio fuerit oppoſita, ut integra omni legitima ra- 
tione ſervata, depoſitæ res vel pecuniæ prima fronte 
© reſtityaptur,; L. 3I. C, Depot. „„ 

Ta the ſame purpoſe, in I. 14. F 1, C. De Compenſationi- 
bus, after mentioning the caſes in which compenſation can 
be proponed, this exception is added, * excepta actione depo- 
* fiti ſecundum noſtram ſanctionem in qua nec compenſa- 


tioni locum eſſe depoſuim uns 
Hlitherto the reſpondents have argued the caſe altogerher 
independent of the letter of the 16th of December, wrote by 
Mr Innes to Mr Scot. But, when that letter is taken into | 
conſideration, it is extremely clear, that he accepts the de- 
poſitation in the very terms in which it had been made; 
after mentioning his concern about MrScot's fears of 825 


and Co. he ſays, I notice you had drawn on them to Gi - 
ſon and Co. 64 days date, Ls, 600, to James Seton I., 100 
and to Andrew St. Clair. L. 100, L. 200 which you defire 
* may accept for your honour, which I ſhall do f neceſſa- 


„ry. Here be agrees in the moſt, explicit terms to accept 


theſe bills, in cate of neceſſit) ee 78% 
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is very clearly explained by the letter to which this was an 
anſwer, viz. * If not (i. e. if Meſſ. Annand and Colhoun, 
© are not going on) I have directed Mr Colhoun to fend 
© them to your good ſelf,” if the holders will take that trou- 
ble; and I beg you will accept them for my hononr.” 
Here then he clearly agrees to what had been propofed to 
him, in caſe Annand and Cothoun ſhould ftop payment; 
but; as to the other part of the letter, he ſays, * I have 
* Johnſton and Co's bill on Glyn and Co. due January 24. 
L. 800, to your credit. I ſee you defire I may give Annand 
© and Colboun faid bill, if they are going on; as to which 
© I ſhall confider.* Theſe words cannot be interpreted ſo as 
to import, that, in cafe Annand and Colhonn had not ſtopt 

yment, he was to confider whether he was to ſerid John- 

n and Smith's bill ro them, or to apply it to his own uſe, 
They plainly mean that he was to confider, from circum- 
ſtances, whether Annand and Colhoun were going on in 
ſuch, a manner, as that it was probable they would not ſtop, 
ſo as that it might be ſafe to fend them the bill, or whether 
it was proper to retain it, leſt it might be loſt by being 
put into their hands. This is plain from the words that 
follow : © I was out of town to day, and have not ſeen 
them, nor heard of them. Theſe words plainly import a 
reafon for his not returning a poſitive anſwer concerning his 
ſending this bill to them, and for bis taking time to conſi 
der what he ſhould do. j 24847 W gl. 

If the petitioner, upon receiving the letter of the 12th, 
and the money then remitted to him, had immediately wrote 
ta Mr Scot, that he would not accept of the truſt, but 
would apply the money for his own behoof, and for the 
payment of his own debt, he would at leaſt been relieved 
af the argument of his having accepted of the depofita- 
tion, although, even in that caſe, the reſpondents are ad- 

viſed, upon principles already fubmitted, that it was 

not in the power of Mr Innes to apply money for his 
onn behoof which had been lodged in his hands ex 


pro- 
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propoſus, and for the ſpecial purpoſe of paying a debt 


due to the reſpondents. But the cafe of the petitioner 
is even worſe; for he does expreſsly takes the money, and 
acknowledge the receipt of it for the behoof of a. third 
party: ſo that the transferance of the property from Scot 
to the reſpondents was, beyond all exception, fully cm- 
leated.. There was a truſt repofeck, and à mandate given 
25 the execution of that truſt by Scot's letter of 12th Des 
cember: That truſt and mandate is accepted of by the 
letter of the 16th, and 'exprefsly intimated to the perſons 
for whoſe behoof it was done by the tranfaQtion of the 


13th ; ſo that, upon whar principle the petirioner can be per- 


mitted to overturn the whole of the tranfaction, without 


an abſolute breach of truſt and faith, merely becauſe the 


ſubſequent bankruptcy of Scot rendered it his intereſt to 
do ſo, is to the reſpondents incomprehenfible. 

Ihe petitioner argues, that, even when a perfon agrees, at 
the defire of another, ro anſwer a draft, or pay a ſum of 
money. for him, he is at liberty to refile f rer devenit in ali 
am cauſam, which was very much his caſe, on account of 
the ſuperveening bankruptcy of Scot, which ſufficiently 
juſtified the petitioner in not folfilling his engagement by 
anſwering theſe drafts to the reſpondents. en 

But it will readily occur to your Lordſhips, that the pe- 
titioner is here arguing a general topic, which does not ap- 
ply to the caſe in hand. There is not here a voluntary en- 
gagement on the part of the petitioner to pay a ſum of 
money out of his own pocket for behoof of Mr Scot; 
neither is this a tranſaction in which Mr Scot and the pe- 
titioner were alone concerned; bur there is here a ſum ot 

put into the petitioner's hands for the behoof of 
the reſpondents, and in which Mr Scot, after his intimation 
to them, ceaſed to have any intereſt, or any power over it; 
and therefore, the queſtion is not, whether, upon account of 
the ſuperveening bankruptcy of Scot, the petitioner . re. 
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lieved of the obligation he had come under to him; but, 
whether he is at liberty, on that account, to apply for his 
own payment a ſum, of money put into his hands for the 
behoof of the reſpondents, and the receipt of it ackno w- 
ledged by him for the ſpecial purpoſę of anſwering the re · 
. e e ef 1M IE, 

Having. thus laid before your Lordſhips their caſe, as it 
caſts up upon the evidence before you, and the principles 
of law ariſing from that evidence, the reſpondents beg your 
Lordſhips attention to the caſe of Biſſet and Stuart, decided 
laſt winter, which is fairly ſtated in the petition, and which 
is ſo exactly in point to the preſent caſe, that the reſpon- 
dent cannot diſcover how it is poſſible to point out any 
one differencing circumſtance, except that the names in the 
one caſe was Andrew Stewart writer to the ſignet and James 
Biſſet merchant in Perth; whereas, the parties in this o- 
ther are Meſſrs Gibſon and Balfour merchants in Edin- 
burgh, and Mr William Innes merchant in London. The facts 
in both caſes are the ſame; the grounds of law inſiſted up- 
on in both are the ſame; and it is not doubted but your 


Lordſhips will apply the ſame principles which were deci- 
 Gye in the former caſe to the one now under your confidera- 


p " - 


tion, | 


. un petitioner-ſays, that his caſe ought to be differently 


conſidered, he being the ordinary factor and correſpondent 
ot Mr Scot at London, and the money remitted to him in 
the courie of that connection; and the reſpotidents cannot 
Plead a jus quęſitum to themſelyes on account of the private 
inſtructuons which may have intervened in the private letters 


betwixt the petitioner and their conſtituents. 


\; The reſpondents have already ſtated to your Lordſhips the 
grounds upon which they apprebend they had undoubtedly 
a Jus qugſitum to this money betore ever it came into the hands 
ot r lunes. and as to the circumſtance of his being the 
factor and ordinary correipondent of Mr Scot, it cannot poſ 


ſibly 
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6bly vary the caſe ; for it clearly was not in chat character 
that this money was remitted to him. If Annan and Col- 
quhoun had been to ſtand their ground, it was not even in- 
tended that the money ſhould remain with the. petitioner : ſo 
that it does not occur in what reſpect Mr Scot, making choice 
of a perſon with whom he had other tranſaQtions, to be his 
depoſitary for the behoof of the reſpondeats, in his tranſ- 
actions with them, can intitle the peritioner, in prejudice 
of a third party, to invert altogether the nature of the 
tranſaction, and to make a ſum of money remitted to 
him, and accepted by him, for the behoof of a third par- 
ty, F Fragrance for payment of his own debt. The only 
apo] gy for doing ſo which has been ſuggeſted, is the ſuper- 
veening bankruptcy of Mr Scot; but your Lordihips will 
have obſerved, that the fame apology occurred in the caſe 
of Biſſet and Stuart. But, as it merited, ſo it met with no 
regard from your Lordſhips. 

The petitioner throughout has been pleaſed to repreſent 
his cafe as ſingularly unfortunate, if deprived of this mo- 
ney, being an onerous creditor to Mr Scot in a ſum of 
L. 2000 Sterling. 

It would not vary the matter, if the petitioner was cre- 
ditor to Mr Scot for ten times that ſum. But the petition- 
ers own letter, of the 18th of December, recited in the peti- 
tion, ſhows, that this ſum is greatly exaggerated ; for, even 
including bills that were then running, the petitioner makes 
the whole of the debt about L. 1200 ; and the petitioner 
has taken care, that very little of this ſum will be loſt to 
him ; whereas, the ſucceſs of the reſpondents in this cauſe, 
is the only chance they have for recovering this L. 600, hav- 
ing done no diligence for that ſum, taking it for granted, as 
they were adviſed, that the petitioner was undoubtedly their 
debtor for it. But, as already obſerved, theſe are matters 
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of diſquiſition foreign to the purpoſe, and will not be re- 


garded 
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in being deprived of it. 
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ded by your Lordſhips. One thing i is certain, that, if it 
15 been underſtood, that the petitioner had been to rear; up 
this claim upon the depoſite which was put in his hands, 
he never would have touched a farthing öf theo money ſo 
"that he, in a competition with the reſpondents, is the laſt 
perſon i in the world' intitled to complain Ts dad fortune 
5 any 11 ö * 4 6 33 
And, upon the whole, it is hoped, cle! Lordſhips will 
have no dittculty in adhering to the Lord e s inter- 
ape and refuſin 8 the deſire of thĩs . 07 8:19 
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